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- Thoughts on Basis -
Last month, CRC shared the negative impact that IRS final regulations on Contributions in Exchange 
for State and Local Tax Credits will have on Colorado conservation easement donors.  In considering 
ways to mitigate these negative impacts, the conservation community proposed that if state tax credits 
are considered a quid pro quo and federal tax benefits are reduced, the credits should therefore have 
“basis”.  If the tax credits have basis, once sold, the net amount of the sale would be reduced or eliminated  
by the basis, thus lowering the taxpayer’s taxable income from the credit sale.  The rationale is that the 
credits were essentially already taxed by reducing the donation and should not be taxed again at the time 

of sale.  The Treasury Department and IRS agree that this argument 
“warrants additional consideration” and that “the IRS intends to 
consider this issue for future guidance.”

The conservation community continues to believe that the basis 
argument has merit, but IRS guidance may not be immediately 
forthcoming.  This means that donors themselves, with guidance 
from their tax professionals, will need to determine whether or 
not to file their returns reporting their tax credits as having basis. 

It may prove to be a difficult decision as tax preparers are subject 
to IRS Circular 230, which imposes sanctions on preparers who 
assert a position unsupported by “substantial authority”.  As the 
basis argument is new and the IRS has stated that it deserves 
further attention, this “substantial authority” standard may be 
difficult to meet.  In fact, the CPAs CRC has consulted suggest 
that most experts will likely be unwilling to sign a return that 
asserts the basis argument.  For this reason, landowners may 
effectively be prevented from doing so.

CRC has explored several options to find a solution to this 
problem and it continues to research the issue so that 
conservation easement donors may continue to receive 
appropriate federal tax benefits in recognition of the public 
benefit they provide through their donations.To learn more about 
the basis argument and how the conservation community might 
work together to create “substantial authority” to support claims 
of basis, please contact Mike at 303-818-3952.

Questions?  Contact Debra Pentz at CRCPentz@me.com

Potential benefits of 
Basis…

Example:  Landowner donates 
conservation easement valued at $1 
million.  Donation generates a $525,000 
Colorado tax credit. For simplicity, we 
will assume that the landowner transfers 
his/her credit dollar for dollar to a third 
party.

With new IRS regulations:
1. The IRS reduces the value of the 

Landowner’s donation by $525,000 
(the value of the credit) to $475,000.  

2. $525,000 received through sale of tax 
credit = taxable income.

3.   Only $475,000 of deduction 
potentially available to offset this income 
and deduction can only be used up to 
50% of taxable income.

Basis Claim:  While untested with 
respect to state tax credits, in this 
example, a basis claim could work in the 
following way:
1. Basis is assumed to be $525,000 - the 

value of the state tax credit (and 
amount donation reduced by).

2. When claiming the state tax credit 
has basis, there would be no taxable 
income, as any income from sale is 
offset by the basis.

3. Landowner has $475,000 of remaining 
deduction to potentially offset (up to 
50% taxable income) present or future 
income.

DISCLAIMER
The information contained in this update is intended 
to promote understanding and consideration by the 
conservation community regarding the matters 
discussed herein.  It is not intended in any way to 
constitute tax or legal advice.  Please contact legal 
and tax professionals for any such advice.
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